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SANCTIONS OF INTERNATIONAL ARBITRATION 

It has always been urged, both by sceptics and by believers, that 
the test of the practicability of international arbitration stands on 
the question of sanctions. And yet, by a striking inconsistency, the 
same authors who agree on the primordial importance of this problem 
have constantly failed to resolve it. In fact they have hardly ever 
attempted to explain its terms. 

In spite of my reluctance to quote my own work, I am obliged to 
say that the only book ever devoted to this one great problem was 
my comprehensive treatise on " Sanctions of International Arbitra- 
tion," the French edition of which appeared in 1905, 1 with a preface 
by Baron d'Estournelles de Constant. President Roosevelt, whose 
great energies and high statesmanship were then devoted both to 
the negotiations of the Peace of Portsmouth and to the preparation 
of the program of the Second Hague Conference, courteously per- 
mitted me to dedicate the book to him, and therefore I dare say that, 
though the study of all the great European authors who, since 
Grotius, have led the way to the present state of international law 
was my constant guide, I did not lack of American inspiration. 

Since then some further progress has been made. More than one 
of the new Hague conventions of 1907 mark an approach to logical 
and rational solutions of the problem. Other useful elements are 
to be found in more recent international documents, such as the 
Declaration of London, in spite of all the fierce disputation aroused 
by it. So that I venture to say that if the problem is not yet solved, 
we already have the key to its solution, and it lies in our power to 
make the best use of this key for the greater benefit of humanity at 
large as well as of each of our respective countries. 

In this short article the whole question can not be completely 
reviewed, but I will at least attempt to show its principal features, 

iLes Sanctions de 1' Arbitration International, 432 pages (Paris: Pedone Sdit.). 
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the aspects of which display the greatest variety. There are, 
assuredly, moral, political, juridical, economical and criminal prob- 
lems involved in the more general and comprehensive one of 
" sanctions," and therefore I beg, so that my demonstration may be 
very clear, if not absolutely complete, to study separately each of 
these various features. 

I. MOBAL FEATURES OF THE PROBLEM 

Such high-minded men as Elihu Root 2 and Evans Darby, 3 our 
indefatigable colleague of the Peace Society, rely entirely upon the 
moral sanctions implied by the mere power of public opinion, con- 
sidered more as the consensus of national feeling — within the area 
of the nation or of the nations concerned in any particular case of 
arbitration — than as the moral pressure and public condemnation 
of neutral governments and neutral people at large. Any interna- 
tional award must be expected to be complied with by the simple 
fact of this " decent respect to the opinions of mankind " ap- 
pealed to by the American declaration of 1776, independently of 
any physical enforcement by way of compulsion, political interfer- 
ence, economical boycotting or judicial penalties. More and more 
international intercourse creates in each nation a true want of con- 
formity to the common standard of international rights and duties, 
the primordial principle of which is entire submission to the awarded 
sentence. Since, up to now, no international judgment has been 
possible without a previous agreement of all the parties in litigation, 
in the form of a compromis designating both the points in litigation 
and the names of the arbitrators, it would be inconceivable that a 
nation having consented to such a compromis should have so little 
regard for its own good faith as to withdraw its consent as soon as 
the sentence is passed. Such conduct would so weaken its inter- 
national standing as to cause nations to view with suspicion any 
compacts to which it is a party and to hesitate to conclude treaties 

2 The Sanction of International Law. — Presidential address before the second 
annual meeting of the American Society of International Law, 1908. 

3 International Tribunals, London, 1904, p. 750. 
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with it, the solemn signature of which may prove meaningless. It may- 
be that, in the future, states shall receive a right of direct citation 
enabling them to summon another Power before the Hague court, and 
obtain perhaps a judgment by default without the previous agree- 
ment just referred to. 4 Even under this new system of procedure, 
any obstinate refusal to comply with the award would put the law- 
breaking nation in a position of such moral isolation that all inter- 
national intercourse would become impossible. This is so true that, 
generally speaking, it may be said that not one of the sentences 
already pronounced by international arbitrators has yet met with an 
insuperable resistance from the condemned party. Even in the 
famous Alabama case, when public opinion had been aroused in Eng- 
land against the American rights, the £3,000,000 awarded to the 
United States were punctually paid by the British Government. 

Elihu Eoot points out, 5 and rightly, that pari passu with the break- 
ing down of isolation, the standards of international conduct are 
becoming higher. This building up of standards will get more and 
more complete by the ethic progress daily verified in government and 
diplomatic deeds, and especially by the wide spreading in the Chris- 
tian nations of international righteousness for which Dr. Evans 
Darby makes such an earnest and convincing appeal. 6 The greatest 
impulse to obedience springs from love, and, so far as the increasing 
influence of Christianity enlarges the springing of love, between 
nations as between individuals, it leads us to this supreme condition 
of being where sanctions themselves become useless, because the spirit 
that is in us lifts us above all want of coercion. The characteristic 
of moral sanctions would then be that the best of all is the one that 
is so binding of itself that the very necessity of a threat or of a legal 
provision seems not to be required. The ideal of law is, assuredly, 
to render itself unnecessary. But, as said Emerson, " Love as the 
basis of a state has never yet been tried," and, though we hope for a 
better future, we can not yet flatter ourselves to be guided, in inter- 

* Gf. the author's article Right of Direct Citation in International Conflicts, in 
Yale Law Journal, March, 1908, p. 365. 
6 hoc. cit., p. 9. 
« hoc. cit., p. 764. 
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national matters, by the restraints of morality only. Therefore, with- 
out overlooking in the least the " naked power of love •" and its holi- 
ness, we may believe it to be proper to secure means of coercion 
against law-breakers. Though all the instances of international arbi- 
tration which have occurred in the past have been favored by the 
good will of the Powers concerned, it is a mere fact of prudence to 
seek for a guarantee in case of any resistance. When arbitration 
shall be applied to more important cases than in the past and great 
national interests involved by the litigation, it may be that the con- 
demned state will require some ruling, and this ruling can be afforded, 
in spite of all the other ways of coercion, which will be further re- 
ferred to, by the operation of moral sanctions whose effectiveness is 
shown by all the records of the past. Even before the dawn of 
Christianity, the dread of remorse was the strongest tie binding men 
and nations to their respective duties. As said Juvenal, 7 

Prima hsec est ultio quod se 
Judice, nemo nocens absolvitur. 

And when ancient Pome was superseded by the pontifical power, a 
constant awe kept both kings and statesmen in a continual respect of 
the ecclesiastical sanctions to which any break of the international 
laws of that time left them always exposed. For centuries the Pope 
remained the only arbitrator of the world. His arbitrations were 
more often carried out under the guise of diplomatic interferences or 
political demands than under that of impartial judgments, but his 
sentences, whatever they were, appeared to be supported by the right 
of excommunication and interdict, and we know, by the example of 
Henry IV., who knelt upon the snowy ground at Canossa before 
Gregory VII., how heavily such sanctions could weigh upon a rebel. 
That such sanctions were merely moral and religious is shown by the 
Eoman doctrine, in consequence of which the Pope, in spite of his 
paramount rights, only took up cases of international litigation when 
it could be proved that some kind of sin had been committed. Non 
de feudo sed de peccato, say the mediaeval authors. Once the offender 

i Satyr XIII., v. 2 and 3. 
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was convicted of sin, the Pope, minor Deo, major homine, was be- 
lieved to act within the scope of his ecclesiastical duties, applying to 
himself the words of St. Paul: Si angelos judicabitis, cur non et 
secularia f This is how the Papacy got to rule the world according to 
the Latin verse engraved upon the seal of the golden Bull : 

" Roma caput mundi, regit orbis frena rotundi." 

Since the days of the Reformation, it does not seem likely that 
international arbitration has much support to expect from the Roman 
pontiff. Yet it must be recalled that after the very successful arbi- 
tration of Pope Leo XIIL, in the affair of the Caroline Islands, 
many serious appeals have been made in favor of the restoration of 
the international attributes of the Pope as the world's arbitrator. 
Such suggestions are not only to be found in the writings of Catholic 
authors, such as MM. Jules Lacointa, 8 de Mougins-Roquefort, 9 Mel- 
chior de Vogue, 10 Baron d'Avril J1 and Abbe Defourny, 12 all dis- 
ciples, more or less faithful, of Joseph de Maistre, 13 but also in the 
writings of Protestant believers, namely, David TTrquhart. 14 A reso- 
lution in the same sense was even moved before the House of Lords 
the 25th July, 1887. We may venture to say that if, as Father 
Elliot suggested at the congress of religions at Chicago, in 1893, a 
general crusade against war was started by a union of all the Chris- 
tian churches, any peremptory reproof from such a universal and 
inter-denominational union would realize a kind of moral sanction 
which the whole world's opinion would certainly make effective. 

Some attention must also be paid to the guarantees formerly pro- 
vided by oaths. In ancient times " op^ia Ttpvav " was the proper 
expression to use in concluding a treaty. Men were so faithful to 

s Preface to the French translation of Count Kamarowsky's book, "An Inter- 
national Tribunal." 

» La solution juridique des eonflits internationaux, p. 113 et seij. 

10 Spectacles contemporains, p. 25. 

u Eapport au Congres Catholique de Lille, 1886. 

12 Eeport at the London Peace Congress, 1890. 

is Du Pape (Lyon, 1809), Liv. II., ch. V. 

i* Appeal sent to Pius IX. in 1869, in iavor of the restoration of international 
law. 
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their own words that when these words were uttered with symbolic 
imprecations a violator would have been expected to be immediately 
struck down by Divine wrath. 15 Though all kind of swearing is 
contrary to Christian doctrine, 16 the Roman Catholics have made a 
great use of oaths in international as well as in municipal or in pri- 
vate matters. Such compacts as the Treaty of Madrid, in 1526; 
the Treaty of Cambrai, in 1529; and the Treaties of Cateau Cam- 
bresis, 1559; Minister, 1648; Pyrenees, 1659; Aix, 1668, and 
Eyswick, 1697, were concluded under the guarantee of a solemn 
oath. The last example of such a proceeding was the alliance sworn 
in the Cathedral of Solothurn, in 1777, between France and Switzer- 
land. Assuredly, a modern man's word, should he be a king, a diplo- 
mat or a statesman, ought to be reliable, independently of any sym- 
bolism. If arbitration was dealt with in the same spirit that made 
Regulus go back to Cathago, where the most cruel torments awaited 
him, so as not to fail in his promise, no sanction would be needed. It 
is not a matter of great credit for our times that the statue of Good 
Faith, which was carefully kept in the Temple of Jupiter, should be 
turned out from the foreign offices of so many countries. The 
enforcement of international arbitration requires that the people 
should be taught again that " just appreciation of international rights 
and duties," claimed by Elihu Root, 17 that will lead them back to a 
policy in which yea shall mean yea and no shall mean no. Truth- 
fulness at whatever cost, in spite of any oath, — that must be the test 
of our national and international worthiness. As long as nations 
are untruthful they have no right to complain of international enmity 
or war. They have just as much peace as they deserve. I would 
willingly transpose, for modern times, the words of Cicero: " Quae 
pcena ah diis immortalibus perjuro, hwc eadem mendaci constitute 
est." Yet, if throughout the world there are still people who do not 
believe they are bound to truthfulness, so long as no oath has been 
solemnized, it may be useful to proceed with them according to the 

is Coleman Phillipson : The international law and custom of ancient Greece 
and Rome, vol. I., p. 394 et seq. 

i« St. Matthew, ch. V., v. 34 et seq. 
it hoc. cit., p. 13. 
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old symbolism. William Perm, however, did away with this in his 
treaty with the Indians, and he was right. 

The actual feature of moral sanctions is to be found in section 37, 
§ 2, of the Hague convention of 1907 for the settlement of interna- 
tional disputes, according to which recourse to arbitration implies 
the moral obligation to comply with the award. There is, in inter- 
national procedure, a kind of litis contestatio, as the Romans said, 
which transforms the right to judge and the duty to let one's self be 
judged into a common duty of complying with the sentence passed. 
The logical relationship between the two parts of the procedure binds 
the party who has been lair-player in the first part, to be f niv-payer 
in the second. 

II. POLITICAL FEATURES OF THE PROBLEM 

Political interference, by neutral Powers, has often proved to be 
the best way to stop a war or to prevent one. It may also be the best 
sanction of an arbitration, when exercised by Powers whose' action is 
of great moment for the reluctant. The only objection to such an 
interference can be raised by those who would falsely mistake it for 
a derogation to the principle of noririntervention accepted by the 
peace party 18 in every country since the famous declarations of Lord 
Castlereagh in 1821, and President Monroe in 1823, and praised so 
enthusiastically by men like Richard Cobden 19 as a triumph of true 
liberalism. No confusion must be allowed in such a matter. Neutral 
Powers can interfere in favor of an award without over-stepping the 
law of non-intervention, whilst, on the other hand, the application of 
this law can lead to anything else than peace and justice. Let us not 
be slaves, nor dupes, of mere words. When President Cleveland, in 
1895, relied upon the principle of non-intervention so as to be able, 
by a strange inconsistency, to interfere himself between Venezuela 
and Great Britain, he marked no progress on the way to interna- 
tional justice, since the arbitration agreed upon was settled by a 

is London Peace Congress, 1851, 5th resolution. 

i» The Life of Richard Cobden, by John Morley, p. 914. 
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tribunal in which two arbitrators sat for the United States, who were 
not a party in the case, and not one sat for Venezuela, who was the 
only state concerned. If such be the meaning of non-intervention, it 
would be the disowning of every right and duty. One has only to 
compare the land-grabbing policy of President Cleveland, appro- 
priating to his own self the Venezuela claims, and the equitable 
policy of President Roosevelt, who sent, seven years later, the last 
Venezuela case to the impartial judgment of the Hague Court. 

Fortunately, if a Judaical interpretation of the law of non-inter- 
vention bears such bad consequences, there is an unimpeachable sanc- 
tion to be found in a loyal and honest application of political inter- 
ference by neutrals. To be perfect such an interference must, how- 
ever, remain subject to three important conditions : 

1st. It must never be carried out by one or several Powers acting 
in their own interest. The intervention, we admit, can only be 
plural. I would call it the veto of neutrals to any proposal of war 
or injustice. Public order is not the special interest of one single 
nation, but of all the nations at large, and all of them must support 
it by making felt the pacific weight of their political authority each 
time the law is broken. All nations are parties to the Hague con- 
ventions and must vouch for them. When a sentence is passed by 
the Hague court they are bound to use their diplomatic influence 
against the recalcitrant. 

2nd. To remain a mere sanction, free from all political ambitions 
and plots or intrigues, such an intervention must be limited by the 
specific terms of the sentence passed. No conquest can be allowed 
under the alleged purpose to enforce an award, or with the intended 
design to check a revolution. Intervention must secure the payment 
of quid jure debetur, and nothing more. The fact that the action 
would be carried out by a majority of neutral Powers ought to be the 
best proof of its disinterestedness. 

3rd. Political interference should only consist in diplomatic pres- 
sure, without any appeal to arms. International intercourse has be- 
come so interwoven and interdependent that it does not now require 
war nor threats of war to cause a serious disturbance of it in one 
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quarter to be felt in other quarters. Norman Angell 20 and Nbvicow 21 
have shown in their last books how diplomacy can be helped and 
guided by the simple evidence of the international ties of trade, credit 
and banking which are such that the public exchange in each country 
is immediately affected not only by rumors of war concerning that 
particular country, but also by any disturbance occurring in other 
parts of the world. The Bourse of Paris, the Bank of England and 
Wall Street can not be indifferent to each other, and a mere allusion 
by diplomats to any probable risk of war would be so well and quickly 
understood by all business men and would have immediately such an 
effect on the rates of public loans and private discounts that the 
sanction of bills would be more efficacious than the sanction of balls. 
The political features of the problem are not confined to this only 
resource of diplomatic interference. By the slow evolution of time 
and by increasing economic necessities, nations are getting closer and 
closer to the dawn of federation, and there is no doubt that, between 
federated states, it is so much more to the interest of every one of 
them to preserve their political links than attempting to secede, that 
each state would prefer to submit to any award than run the risk 
of a secession. It is a fact that each of the two model federative 
democracies of the world, the United States and Switzerland, has 
overcome, in the course of the nineteenth century, an attempt at 
secession which would have broken up any of the military monarchies. 
After both these crises the federal link proved stronger than before, 
not only because of the defeat of the seceding parties, but especially 
because of the cruel example made by these parties of the dangers 
and evils of secession, and, therefore, of their consequent and com- 
plete compliance with the principle as well as with the fact of federa- 
tion, no more on account of force, but by their voluntary and, hence- 
forth, spontaneous consent. Anti-federal protests, of one kind or 
another, had been made in 1798 by Kentucky, in 1814 by Connecti- 
cut, Massachusetts and Ehode Island, from 1828 to 1830 by Georgia, 
and in 1832 by South Carolina, 22 but none of these protests had 

20 Europe's Optical Illusion. 

21 Le Darwinisme Social. 

22 Bryce : American Commonwealth, Vol. I., pp. 344, 425. 
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led to war. Once the experience of 1861 had been had all protests 
ceased, and not one has been recorded in the last half-century. The 
example of Switzerland is quite as striking. It was only after the 
foolish attempt of the Sonderbund, and the war it involved, that the 
Helvetic confederation could adopt its constitution of 1848 with the 
general consent of all those whose objections had been overcome by 
their costly experience in finding out what secession really meant. 
If membership in a federation is a privilege that a state can not 
do without after having once enjoyed it, a simple threat of exclusion 
from the federation would act as an adequate sanction in most cases. 
Bentham, in his " Essay on International Law," proposed a kind of 
international outlawry against reluctant states. It is not to Ameri- 
can readers that the advantages of federation require to be proved. 
Montesquieu, Tocqueville and Bryce have eloquently praised them. 
More recently men like Charles Secretan 2S and Michel Revon 24 have 
shown that federalism is, for the European states and for others, 
still the logical and final step to be taken after their long and painful 
conflicts. Federation means security for all nations, both large and 
small, and economy in public expenses and freedom from all the inter- 
national servitudes of the present day and of the past What nation 
would not dread to be excluded from the very best conditions of its 
liberty and well-being ? 

III. JURIDICAL FEATURES OF THE PROBLEM 

There are such analogies between private law and public law that, 
notwithstanding all the care we may take not to allow any confusion 
between the two systems, we may find in private law many sanctions 
which are apt to be transposed into an international code. We know 
from ancient history that the Greeks and Bomans had already begun 
to assimilate the sanctions against individuals and the sanctions 
against nations. What was the institution of hostages if not a trans- 
position into international law of the personal bails of private law ? 
Coleman Phillipson 26 tells us in vivid terms when and why hostages 

23 Les Droits de l'Humanite', conclusion. 

24 L' Arbitrage International, p. 525. 
26 Loc. cit., Vol. I., pp. 399 et seq. 
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were given, how they were chosen and how they guaranteed the inter- 
national law of the time in securing the fulfilment of the agreements 
made. In modern times we still find hostages used in the eighteenth 
century, when two English peers went to Paris as pledges of the 
Treaty of Aix-la-Chapelle ; and we find still more recent and painful 
examples of that practice during the Franco-German War in 1870. 
There is no doubt that the use of hostages would still furnish an 
effective sanction. Nevertheless, it is not a sanction that a sound 
doctrine can approve of. First, because the risk that hostages run 
is contrary to the principle of the inviolability of human life ; and, 
secondly, because it is contrary to dignity as well as to justice that one 
man or a number of chosen men should act as scapegoats for the rest 
of the community. Vattel admitted the use of hostages, 20 but 
Grotius 27 and Pinbeiro Ferreira 28 strongly opposed it, and we 
believe the latter were right. 

But other forms of bails incur no reproach and may be still more 
helpful. Such are the treaties of alliance and the treaties of guaran- 
tee, considered as simple applications to nations of the standing prin- 
ciples of the law of contract. But still more helpful and irreproach- 
able would be true international bailments in the most juridical 
sense of the word. We have known, in financial matters, of many 
international bails. France and England consented to a personal 
security to Greece for her public loan of 1832 ; they did the same for 
Turkey in 1855. Likewise the great Powers of Europe personally 
guaranteed in 1862 the loan of the Danubian commission. Why 
should not the operation of justice be safeguarded by the same bails 
as the operations of finance? In mediaeval times some treaties of 
peace were fulfilled under the pledge of men called " conservatores 
pacis." These appear in the treaties signed in 1493 between the 
French King Charles VIII and Maximilian, and in 1514 be- 
tween the French King Louis XII and the English King Henry 
VIII. Such personal securities, and, generally speaking, all treaties 



2« Le droit des gens, b. II., §§ 245-261. 

27 De jure belli et pacis, b. III. 

28 Note on section 245 of Vattel. 



SANCTIONS OF INTERNATIONAL AEBITEATION 945 

of bail, are theoretically superior to the so-called treaties of 
alliance or of guarantee. Indeed, treaties of alliance have been 
recorded up to this date as political and not juridical compacts, 29 
intended to help the allied party in time of war rather than to 
secure the execution of an award, and when claimed in favor of 
such a cause, the treaties of alliance actually in operation would 
he said not to have foreseen such a cams foederis. On the other 
hand, treaties of guarantee have been meant, even in modern times, 
to secure the constitutional position or the neutrality of a given 
state, and nothing more. They intrude more or less into the 
personal affairs of such a state and appear as a kind of diplo- 
matic protectorate which is nearly the negation of the sovereignty 
of the protected state, 30 and which, in any case, is reprovable accord- 
ing to the pacific doctrine, since it rests on force and not on the 
moral power of right and duty. On the contrary, a treaty of bail, 
such as we understand it, does not endanger the sovereignty nor the 
liberty of the state for which it provides a personal security. The 
bail obliges one nation to pay the awarded fee in case of the failure 
of the condemned party, and nothing more. It is a sanction of 
international arbitration and not a disguised protectorate. The 
great Emperor Frederic of Prussia used to say that all treaties of 
guarantee were like filigree work, deceiving the eyes of people with- 
out any real strength in them. He could not have said the same 
of treaties of bail, because it is proved that the state who promises 
its personal security has a personal interest 31 in the execution of 
the award, and cares that this award should be promptly complied 
with. It may be that much money belonging to the people of the 
securing state is invested in the loans of the condemned state, so that 
the personal security promised found its real cause in a strong in- 
terest to see the condemned state out of trouble. For this motive, 
or for any other, the personal security can be expected to bear its 
effects as punctually as the financial guarantees provided to poor 
states by richer states who are afraid to see them go into bankruptcy. 

2 » Funek-Brentano et Albert Sorel, Precis du Droit des gens, 3d edit., p. 250. 
3° Bry, Manuel de droit international public, p. 169. 
si Vattel, loo. tit., §§ 152 et seq. 
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When a state signs a treaty of guarantee it is obliged to make the 
guaranteed state keep its promise, but not to pay in its place. This 
may lead to a war and to no execution, either before or after. On 
the contrary, the state which signs a treaty of bail obliges itself to 
pay if the condemned party does not This means immediate execu- 
tion without any cause of war. 32 That is why it deserves to be called 
a sanction. 

The juridical features of the problem appear still more clear since 
the Hague conventions of 1907. Section 3 of the compact concern- 
ing the rules of war on land charges for the first time a pecuniary 
obligation on the belligerent who would break these rules. This 
obligation involves the responsibility of the state for any misdeeds 
of its soldiers, so that henceforth the inviolability of private property 
in war is not a mere fiction. The victims of the violation of an 
armistice were already entitled to an indemnity by section 41 of the 
rules annexed to the convention of 1899. The same sanction will 
now apply to all victims of acts of booty, to prisoners ill-treated, to 
combatants wounded by poisoned arms, to spies condemned without 
a previous trial, and so forth. 

The procedures of seizure and attachment can often be used as 
juridical sanctions in international matters. Why should it not be 
possible to seize any dividends due to shareholders of the condemned 
state? Such an attachment would certainly create amongst the 
people of that state a sudden burst of opinion against their govern- 
ment, and the resistance to the award would therefore be overcome. 
This suggestion is all the more specious for since the Hague Con- 
ference of 1907 there is the right to seize the merchant vessels of an 
enemy which have not left the ports in the prescribed time. More- 
over, since the proposal of Horace Porter has obtained the enact- 
ment of so much of the Drago doctrine, by which a state which has 
not refused arbitration can, until a sentence has been passed against 
it, leave all its foreign shareholders unpaid, without incurring any 
risk of war, what serious objection could be made to a state in favor 
of which a sentence has been passed, and whose good faith and rights 

32 Bluntsehli, Art. 435 et seq. 
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are therefore evident, attaching not all the dividends due to foreign 
creditors, but only that part of them which may be due to the share- 
holders belonging to the delinquent state ? In the first hypothesis 
the debtor in arrears may be quite in the wrong, and yet he is now 
protected against any immediate risk of war. Why should not a 
similar treatment be granted to a party whose rights have been ascer- 
tained by a regular court of justice ? This would truly be an irre- 
provable sanction, subject only to indemnity from the delinquent 
state to its own people whose private property would have been 
endangered or temporarily attached by the fact of an act of their 
government. 

IV. ECONOMICAL FEATURES OF THE PROBLEM 

We have already alluded to the growing power of credit and to 
the international character of balance sheets in every important busi- 
ness. This situation establishes such a solidarity between all the 
markets of the world that any event causing a fall of prices in one 
place produces instantly the same effect everywhere. War between 
the United States and any other Power would at once raise the price 
of cotton over the whole world. The amount of charcoal bought by 
England for the wants of her navy during the Anglo-Boer War made 
the cost of fuel ruinous for poor people in the most distant village. 
The liability of merchant vessels to capture makes every ship-owner 
pay insurance premiums out of proportion to his own risks, but pro- 
portionate to the average risk encountered in wars in which his own 
nation never was engaged. Moreover, as the worthy president of 
Leland Stanford University, David Starr Jordan, very aptly shows, 33 
there is not only, preceding war, a close solidarity between the con- 
temporary men of one single generation, but even between the suc- 
cessive generations born long after a war. As Benjamin Franklin 
said, the bill comes later, and it is the sons and grandsons of the 
belligerents who have to pay for the folly of their forefathers. Each 
war having, by a reverse selection, chosen for the battle host the 
strongest and ablest men, the next generations are the issue of the 
weak left at home. 

83 The Human Harvest. 
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No property is still completely private nor purely national. Every- 
thing a man or a nation calls his or its own is more and more impreg- 
nated by collectivism and internationalism in this sense — that every 
ownership depends on the wish and will of the community at large to 
purchase or to sell and on the prices that this wish and will create and 
rule. Political economy rests on psychology, since what I call yours 
or mine may fall to naught if nobody wants it, or be considered as a 
fortune if everybody desires it. The test of value is in desirability, 
but since international intercourse has made every market open to 
international buyers and sellers, desirability itself depends on inter- 
national desires. Mines, railways, ship companies, factories and 
business offices are more and more held by stock companies; private 
property is nothing more than a share in a collective business, and 
as all stock companies belong to shareholders scattered throughout 
the world, every private property has got to be international. This 
is not only true of movable property, but also of immovable land 
owning, for what is the value of the soil without its produce, and 
what is the value of the produce if not the rate of wheat, hay, wine 
or cotton throughout the whole world. All kind of property must 
therefore be called international. 

Now what is the sanction of international law to be drawn from 
such indisputable facts? A careful discrimination is necessary. 
Too many people believe, as soon as political economy is concerned, 
that no better sanction could be thought of than boycotting the prod- 
uce, and, as a general rule, all exportations of the unwilling state. 
Such a sanction may be practicable sometimes when the foreign trade 
of that state is of such a kind that the other nations can stop com- 
mercial intercourse with it without any inconvenience to themselves. 
But the increasing international character of trade and industry will 
more and more render boycotting impossible. The placing of an 
embargo upon the purchase of needed products amounts to two-fold 
self-punishment, first because we would remain deprived of necessary 
articles, even perhaps of raw material, without which our own in- 
dustry could not thrive, and, secondly, because importations are 
always paid for with exportations and our unwillingness to buy 
results in an impossibility to sell. It must also be added that in a 
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time when the progress of international law consists in limiting all 
conflicts to governmental concerns, and putting the individual out 
of their sphere, boycotting would be all the more inconsistent with 
modern doctrine, since it is intended to make the individual pay for 
the faults of the state. 

But, apart from this doubtful sanction, political economy shows 
us other ways of enforcing an award. The most simple and natural 
of these ways would be to take no share in the war loans of the 
recalcitrant. Unfortunately, the easiest solution of a problem is 
often the last to occur to the human mind. It is strange that so 
many nations furnish to their enemy the worst of his weapons in 
providing him with the money to beat them. The Hague Confer- 
ence in 1907 was surely mistaken when it decided, by sections 1 and 
18 of the convention on the rights and duties of neutral Powers in 
case of war on land, that it would not be a violation of neutrality to 
sell weapons to a belligerent or to participate in his war loans. 
Strong protests have already been made against such a false notion 
of neutrality. But when a neutral Power forsakes its duty by pro- 
viding such help to a belligerent it acts from motives of speculation 
and seeks its own interest in the good price for the weapons sold or 
the high rate for the invested money. However guilty such con- 
duct may be, we can not call it insane. On the contrary, it is not 
only culpable, but downright folly on the part of a state to serve 
the worst purposes of its enemy. We know, how Europeans have 
armed Japan against themselves and what endeavors they are making 
to accomplish the same result with China. Some such remarks 
might also be made with reference to certain European states amongst 
themselves. Are we still to witness a nation go to court, plead its 
own good cause, win the case, and then, after the sentence is passed 
in its favor, and the other party resists the award — give to that 
party all the material and pecuniary means it requires to carry on 
its resistance? The worst of all internationalisms is the interna- 
tionalism of war fitters, and there would be no prospect for a wide 
application of arbitration if public opinion were not prepared to 
oppose war fitters by prohibiting the issue of war loans and the pur- 
chase of war weapons by the nation against which the sentence has 
been passed. 
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Another sanction suggested by political economy might consist in 
the previous pledging of certain public receipts of the contending 
Powers as security for the future execution of the yet unknown 
and perhaps unforeseen award. We know certain public receipts of 
Turkey, Venezuela and other indebted states are regularly pledged to 
the payment of their creditors. It would be an easy thing to agree 
when the compromis is signed, that each of the litigants shalj 
lodge in trust receipts of the same kind, such as the custom duties 
of an important harbor or the revenue of tobacco, stamps or tele- 
graphs — which receipts are to answer for the execution of the award. 
If such a sanction proved to be practical, it would logically lead to a 
still better one. Why should not a disputed territory be lodged in 
trust and put under the care of a sequestrator during the lawsuit as 
well as a sum of money or a definite class of public receipts.? We 
know many cases of military Occupation of territories after the end 
of a war until the complete execution of the treaty of peace. After 
the treaty of Frankfurt the Germans remained in some of the French 
provinces until the whole indemnity promised to them was paid. In 
1895, Wei-Hai-Wei' was kept by Japan as a guarantee of the execu- 
tion of the Treaty of Simonoseki. Likewise, after the war of 1897 
between the Greeks and Turks, Thessalia was occupied by the Turk- 
ish soldiers until all the conditions of the treaty of peace had been 
fulfilled. There is no reason why such sanctions should be less 
efficacious as guarantees of an arbitration than as guarantees of a 
treaty, and since they have been called wise when applied to the 
demands of diplomacy, why should they be called foolish or be looked 
at with derision when they are asked as security for the writs and 
orders of international justice? 

V. CRIMINAL FEATURES OF THE PROBLEM 

Sanctions do not only consist of guarantees but also of penalties, 
and these may become necessary when the resistance to an arbitration 
is not only the effect of ill-will or bad feeling on the part of the 
condemned state, but has been caused by a personal offense, fraud or 
forfeiture committed by one or more of this state's officials. Every 
one knows how Bismarck made the war between France and Germany 
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unavoidable by falsifying the famous dispatch of Ems. If a similar 
forgery should be committed by a statesman in order to counteract 
an arbitration, it is clear that a criminal sanction would be justified. 
A penalty would likewise be necessary against the statesman who 
would be convicted of having prepared some low and shameful 
intrigue, such as the Jameson Eaid, in order to prevent the execution 
of an award. However high the standards of international policy 
may become, we shall always have to contend with treason, not only 
on the part of the unscrupulous statesman, but also on the part of the 
better class who, deceived and misled by jingoistic fanaticism, may 
believe it to be both a moral and a patriotic duty to stand for their 
country, either right or wrong, and to oppose, by any and all means, 
a sentence of impartial justice passed against it. Treason does not 
always consist of determinate deeds ; we can find it slyly creeping 
into diplomatic negotiations and choosing ■ — whatever question or 
answer has to be uttered ■ — those very words which are likely to cause 
a misunderstanding. It is said that France and the United States 
were once brought to the verge of a diplomatic difficulty because, in a 
dispatch of the French foreign office, the French verb demande, 
which means nothing more than " begs for," had been translated 
into demands, which was understood in America as an imperious and 
haughty requisition. If the ignorance of a translator can cause so 
much mischief, what must be expected of his deceitf ulness ? All 
these examples show how necessary some penal provisions may be in 
order to prevent or, even, to punish wilful attempts against the 
authority of international judicature. Section 24 of the Rules of 
War, adopted by the Hague Conference, expressly declares that 
tricks and stratagems of war shall be deemed lawful. There must, 
however, be a limit. A trick may be excusable when it is only an 
allowable demonstration of the skill, dexterity and cleverness of a 
fair player, but not when it criminally encroaches upon elemen- 
tary honesty. Virgilius says somewhere that Mars, the god of war, 
drags in his retinue snares and all kinds of hatred. International 
justice can not drag the same. We must give it another train, and 
though certain falsehoods may have been justified in the eyes of 
austere theologians by the examples of Abraham, Rahab or Joshua, 
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we must remember that a pagan poet, Horatius, praised Achilleus for 
having despised the crafty ways of Odysseus. 

" Ille non inclusus eqwo." 34 

As international law progresses, the impeachment of mischievous 
carelessness and idle forgetfulness in the formal decisions of the 
international judicature may appear quite as necessary as punish- 
ment for wilful acts of disobedience or fraud. In municipal law the 
question has already been raised as to whether a cabinet officer is 
impeachable for bad advice. In the United States the question has 
been decided in the negative, unless this bad advice has amounted 
"to a conspiracy with the President to commit an impeachable 
offense," 3B but in England the question has been decided in the 
affirmative. In France the Constitution of 1793 declared 36 that the 
executive shall be held responsible for non-enforcement of the laws 
and for all abuses which he does not denounce. This meant responsi- 
bility for acts of simple neglect. It is therefore quite consistent to 
say that both wilful and neglectful violation of international judg- 
ments should expose the guilty statesman to a penalty. There is no 
need of an enumeration of the impeachable faults. The whole class 
of them can be summed up in one single word: all misdemeanors, 
as the American Constitution compendiously says. 87 This very wide 
definition was sufficient to justify President Andrew Johnson's im- 
peachment because of his antagonism to Congress. 

The only difficulty, once the principle of penal sanctions is ad- 
mitted, is to know by whom they will be applied. Who can be the 
prosecuting Power ? Who can be trusted with the judgment % What 
shall be the penalties incurred and what kind of procedure shall be 
followed ? It is clear that, in the case of crimes committed from a 
false feeling of exaggerated patriotism, we could not expect an im- 
partial verdict from the national judicature of the delinquent. But 
now that we have the Hague court, no better tribunal could be in- 

34 Lib. IV., ode 6. 

35 James Bryce, loc. tit., Vol. I., p. 91. 
s« Sec. 72. 

37 Sec. XII., §§ 3 and 4. 
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trusted with the judgment of such offenses, and since the great 
Powers appear to be united in the support of that court, it is to them 
that it appertains to ask for the prosecution of any one who has 
caused mischief by breaking the international law. Just as the judges 
of each affair are selected amongst the delegates of Powers having 
no particular interest in the case, the prosecuting officer would have 
to belong to some independent and neutral nation. Prosecution 
would thus remain pure and safe from all charge of being influenced 
by political ambitions. It would keep an equitable balance between 
patriotism, that supreme form of liberty, and internationalism, that 
supreme form of justice, since it would recognize the sovereignty of 
right and law above the passing sovereignties of physical power, 
arbitary action and disdainful distrust of justice. It might be useful 
to have the questions of fact previously settled by an international 
jury sitting beside the court. This would give to the impeachment 
a juridical character free from all political influences. 

As to the applicable penalties, it seems that the largest discretion 
ought to be left to the court. But some restrictions are unavoidable. 
First, capital punishment ought to be set aside as inconsistent with 
the international doctrine of which inviolability of human life is the 
main principle. Secondly, banishment would not be practical, since 
the exiled minister, far from losing his means of being mischievous, 
might get all the more dangerous on account of his dissatisfaction at 
being punished. But, subject to such limitations, the scale of penal- 
ties ought to be fully trusted to the international court. We must 
not be slaves, in this case, of the classical dogma : Nulla poena sine 
lege. This rule is perfect in the limits of a civilized nation, where all 
the citizens are equally sensible to the intimidating effects of a given 
law. But these effects can not be felt in the same way by a minister 
of England, France or the United States, where the standard of 
honor, justice and morality are very near the same, and by a minister 
of Turkey, Persia or Japan, where torture still seems a human pun- 
ishment, and where the delicate and nearly inoffensive penalties of 
our Western States appear like simple jokes. The best proof that 
violation of an international award must be- prevented or eventually 
enforced by penal sanctions can be found in the fact that the Hague 
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conferences have already enacted penal sanctions for many other 
kinds of violation of international law. The practice of booty, pro- 
hibited by sections 23, 28, 46 and 47 of the rules annexed to the con- 
vention concerning war on land, is getting to be punished even by the 
national authorities of each country. During the Russo-Japanese 
War the cases of booty that could be proved were submitted to tne 
judgment of the court-martial, at least when they concerned the 
stripping of the wounded or of the dead on the battlefield. 38 Section 
21 of the Treaty of 1907, concerning the application of the Geneva 
convention to maritime war, declares that the signatory Powers will 
propose to their respective Parliaments the enactment of the neces- 
sary penalties if the existing laws are not sufficient. 

In case of a prisoner's escape other penalties have been provided. 
Whereas a prisoner can not be punished for his escape after he has 
rejoined his own army and marches again under the protection and 
with the privileges of the flag of his country, 38 there are penalties 
for the escaped prisoner who can be recaptured before he has gotten 
back to the shelter of that flag. Indeed, when such a prisoner is 
taken again, he no more appears as a belligerent, entitled to the favor- 
able treatment of a prisoner of war, but as a fugitive, punishable as 
such. 40 That is why the Japanese Emperor issued the decree of the 
28th February, 1905, providing penalties for escaped prisoners, 
reaching, in certain cases, capital punishment, and which were to be 
applied by the court-martial. 

The Hague Conferences have also enacted a penalty against all 
individuals who would break the conditions of an armistice. 41 As a 
rule, the violation of an armistice is followed by the immediate return 
to war against the law-breaking Power. But such a sanction would 
be unjust in the case of an individual offense, because the whole 
nation can not be held responsible for the mischief caused by the 
fault of one guilty man. This one, and he alone, must bear the 

38 Nagao-Ariga, La guerre Kusso-Japonaise au point de vue continental et le 
droit international, p. 384. 
3» Accessory rules, sec. 8, § 3. 
«• Cod. loc, sec. 8, § 2. 
« Cod. loo., sec. 41. 
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punishment of his wickedness, and that is why a penalty has been 
enacted. 

All these examples show the truth of the statement that the break- 
ing of international law is increasingly coming to be considered by 
governments as well' as by leading authorities as a criminal offense 
liable to penal sanctions. That is why the most mischievous of all 
violations of international law — say wilful resistence to a sentence 
passed by the arbitral court — must get to be equally punished by 
an individual penalty against the offender. 

VI. OTHER SANCTIONS 

The subject of the sanctions of international arbitration, so often 
overlooked by the best authors as void of all practical meaning, is, in 
reality, so very large and full of unsuspected prospects that it is 
difficult at first sight to cover the whole ground. After this rapid 
review of the moral, political, juridical, economical and criminal 
features of the problem, or, at least, of some of them, there still 
remain many other sanctions which could be used, if necessary, to 
enforce an award. The peace party must show a marked preference 
for sanctions free from the use of all force, the juridical character 
of which must defy all political suspicion and even all political 
susceptibility. But if ever misfortune required a stronger hand to 
enforce a given award, there would be other coercive means than war 
to compel obedience. 

Keprisals and retorsion. Modern law can not adopt as its own 
the old theory of reprisals which was not much better than the theory 
of privateering long since definitively condemned, if not completely 
forsaken. We can not admit the principle of eye for eye and tooth for 
tooth in international law any more than in private morals. Therefore 
retaliation can not be defended. But if aggressive reprisals are incon- 
sistent with our doctrine, there are other forms of retaliation which 
may seem irreproachable. For instance, what objections could be made 
to a kind of retorsion depriving the troublesome Power of the right 
of having delegates at the Hague conferences and judges in the 
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Hague court as long as it leaves the disputed award unexecuted ? 42 
Once this is admitted — and we may expect it to be sufficient to make 
the affected Power feel as an outlaw — why should not any Power 
having a debt towards the condemned state have the right to keep 
back the money due until the sentence has been fulfilled. Suppose 
England should resist a sentence passed in favor of the United States. 
England is, at the same time, a creditor of Venezuela and insists 
upon payment. There is no legal privity between the two debts 
since the parties are not the same ; but there would be no valid ob- 
jection to make to a provision of international law which would 
permit Venezuela, in such a case, to be free from its obligations 
towards England as long as England should not have fulfilled hers 
to the United States. There is a growing solidarity between the 
states that are parties in the Hague conventions. The interests of 
international good order and justice are the same for each, and it 
can not now be said that the judgment concerning one is res inter 
alios acta towards the others. 

Pacific blockades. Pacific blockades are opposed by some of the 
leaders of the peace party on the ground that, in spite of their name, 
they are not pacific at all. They are blockades made in time of peace, 
and therefore acts of war, breaking the rules of peace, so acts of war 
they remain. This judgment is perhaps too severe. Assuredly there 
is great temptation to hostilities in a pacific blockade. But, taking the 
example of the blockade of the Greek coasts in 1886 by the Western 
Powers, which did not injure the life nor the property of any one, 
but simply stopped the maritime trade under the Greek flag, and 
under this flag only, for a certain time, we venture to say that such 
a coercion, considered as an extreme sanction for international arbi- 
tration, is not entirely reprehensible. The strongest argument 
against such a practice could be drawn from the fact that, in a time 
when we are all contriving to get the right of capture abolished in 
maritime war, it is inconsistent to emphasize a sanction which means 
nothing if it does not mean the temporary stopping of the merchant 

« This was proposed by the Mexican States at the Pan-American Conference 
of 1901. 
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vessels of the blockaded Power. Some authors, who belong to quite 
another party, take advantage of the fact that pacific blockade is 
made in time of peace to suggest that it may be made without any 
previous declaration, 43 since, according to the Hague compacts, war 
alone needs to be declared. It is also argued that if blockades must 
be effective, a pacific blockade must be binding for neutrals. 44 Such 
a conclusion would be contrary to all our principles, since we admit 
of the stopping of the trade of the blockaded Power only without any 
interference with the commerce of neutrals. The Institute of Inter- 
national Law, at its session held at Heidelberg in 1887, 45 acknowl- 
edged that a pacific blockade is subject to previous declaration and 
that it must respect the trade of neutrals. If this were not so, the 
pacific blockade would be a true siege, stopping all the supplies of 
the blockaded coast, which would be an act of war. However, pacific 
blockade, even reduced to these limits, can only be proposed in 
extreme cases. 

******* 

Having gone thus far, we can conclude that the sanctions of inter- 
national arbitration, far from being scarce and vain, are in reality 
innumerable and effective. The experience of time will show which 
are, amongst them all, the more practicable. It is our earnest desire 
that none should be ever needed, and that the moral force of public 
opinion, so greatly and excellently emphasized by Elihu Eoot, should 
always make other sanctions unnecessary. In case of emergency, it 
may not be useless to know that other sanctions exist and might be 
called into being. 

Jacques Dumas. 

« Albert E. Hogan, Pacific Blockade, pp. 32, 34, 70. 

4* Albert E. Hogan, cod. loc, pp. 53, 63, 72. 

« Tableau general de l'Institut de droit international, 1893, p. 135. 



